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of a suspension at least 30 days before
the 12-month period expires to give the
Department of Justice an opportunity
to request an extension.

(4) The time limitations for suspen-
sion in this section may be waived by
the affected contractor.

(b) Exclusions. (1) Exclusions shall be
for a period commensurate with the se-
riousness of the cause(s) after due con-
sideration of mitigating evidence pre-
sented by the contractor.

(2) If a suspension precedes an exclu-
sion, the suspension period shall be
considered in determining the exclu-
sion period.

(3) Exclusion for causes other than
the mandatory bars in 12 CFR 366.4(a)
generally should not exceed three
years, but where circumstances war-
rant, a longer period of exclusion may
be imposed.

(4) The Ethics Counselor may extend
an existing exclusion for an additional
period if the Ethics Counselor deter-
mines that an extension is necessary to
protect the integrity of the FDIC con-
tracting program and the public inter-
est. However, an exclusion may not be
extended solely on the basis of the
facts and circumstances upon which
the initial exclusion action was based.
The standards and procedures in this
part shall be applied in any proceeding
to extend an exclusion.

§367.18 Abrogation of contracts.

(a) The FDIC may, in its discretion,
rescind or terminate any contract in
existence at the time a contractor is
suspended or excluded.

(b) Any contract not rescinded or ter-
minated shall continue in force in ac-
cordance with the terms thereof.

(c) The right to rescind or terminate
a contract in existence is cumulative
and in addition to any other remedies
or rights the FDIC may have under the
terms of the contract, at law, or other-
wise.

§367.19 Exceptions to suspensions and
exclusions.

(a) Exceptions to the effects of sus-
pensions and exclusions may be avail-
able in unique circumstances, where
there are compelling reasons to utilize
a particular contractor for a specific
task. Requests for such exceptions may
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be submitted only by the FDIC pro-
gram office requesting the contract
services.

(b) In the case of the modification or
extension of an existing contract, the
Ethics Counselor may except such a
contracting action from the effects of
suspension and/or exclusion upon a de-
termination, in writing, that a compel-
ling reason exists for utilization of the
contractor in the particular instance.
The Ethics Counselor’s authority under
this section shall not be delegated to
any lower official.

(c) In the case of new contracts, the
Corporation Ethics Committee may ex-
cept a particular new contract from
the effects of suspension and/or exclu-
sion upon a determination in writing
that a compelling reason exists for uti-
lization of the contractor in the par-
ticular instance.

8§367.20 Review and reconsideration of
Ethics Counselor decisions.

(a) Review. (1) A suspended and/or ex-
cluded contractor may appeal the ex-
clusion decision to the Corporation
Ethics Committee.

(2) In order to avail itself of the right
to appeal, a suspended and/or excluded
contractor must file a written notice of
intent to appeal within 5 days of the
Ethics Counselor’s decision.

(3) The appeal shall be filed in writ-
ing within 30 days of the decision.

(4) The Corporation Ethics Commit-
tee, at its discretion and after deter-
mining that it is in the best interests
of the FDIC, may stay the effect of the
suspension and/or exclusion pending
conclusion of its review of the matter.

(b) Reconsideration. (1) A suspended
and/or excluded contractor may submit
a request to the Ethics Counselor to re-
consider the suspension and/or exclu-
sion decision, reduce the period of ex-
clusion or terminate the suspension
and/or exclusion.

(2) Such requests shall be in writing
and supported by documentation that
the requested action is justified by:

(i) Reversal of the conviction or civil
judgment upon which the suspension
and/or exclusion was based;

(ii) Newly discovered material evi-
dence;

(iii) Bona fide change in ownership or
management;
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(iv) Elimination of other causes for
which the suspension and/or exclusion
was imposed; or

(v) Other reasons the FDIC Ethics
Counselor deems appropriate.

(3) A request for reconsideration
based on the reversal of the conviction
or civil judgment may be filed at any
time.

(4) Requests for reconsideration
based on other grounds may only be
filed during the period commencing 60
days after the Ethics Counselor’s deci-
sion imposing the suspension and/or ex-
clusion. Only one such request may be
filed in any twelve month period.

(5) The Ethics Counselor’s decision
on a request for reconsideration is sub-
ject to the review procedure set forth
in paragraph (a) of this section.
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§368.1 Scope.

This part is applicable to state non-
member banks and insured state
branches of foreign banks that have
filed notice as, or are required to file
notice as, government securities bro-
kers or dealers pursuant to section 15C
of the Securities Exchange Act (15
U.S.C. 780-5) and Department of the
Treasury rules under section 15C (17
CFR 400.1(d) and part 401).

§368.2 Definitions.

(a) Bank that is a government securities
broker or dealer means a state nonmem-
ber bank or an insured state branch of
a foreign bank that has filed notice, or
is required to file notice, as a govern-
ment securities broker or dealer pursu-
ant to section 15C of the Securities Ex-
change Act (15 U.S.C. 780-5) and De-
partment of the Treasury rules under

§368.5

section 15C (17 CFR 400.1(d) and part
401).

(b) Customer does not include a
broker or dealer or a government secu-
rities broker or dealer.

(c) Government security has the same
meaning as this term has in section
3(a)(42) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(42)).

(d) Non-institutional customer means
any customer other than:

(1) A bank, savings association, in-
surance company, or registered invest-
ment company;

(2) An investment adviser registered
under section 203 of the Investment Ad-
visers Act of 1940 (15 U.S.C. 80b-3); or

(3) Any entity (whether a natural
person, corporation, partnership, trust,
or otherwise) with total assets of at
least $50 million.

§368.3 Business conduct.

A bank that is a government securi-
ties broker or dealer shall observe high
standards of commercial honor and
just and equitable principles of trade in
the conduct of its business as a govern-
ment securities broker or dealer.

§368.4 Recommendations to
tomers.

In recommending to a customer the
purchase, sale or exchange of a govern-
ment security, a bank that is a govern-
ment securities broker or dealer shall
have reasonable grounds for believing
that the recommendation is suitable
for the customer upon the basis of the
facts, if any, disclosed by the customer
as to the customer’s other security
holdings and as to the customer’s fi-
nancial situation and needs.

Ccus-

§368.5 Customer information.

Prior to the execution of a trans-
action recommended to a non-institu-
tional customer, a bank that is a gov-
ernment securities broker or dealer
shall make reasonable efforts to obtain
information concerning:

(a) The customer’s financial status;

(b) The customer’s tax status;

(c) The customer’s investment objec-
tives; and

(d) Such other information used or
considered to be reasonable by such
bank in making recommendations to
the customer.
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